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orderly administration and consummation of the Settlement Agreement as may time to time be
appropriate and to resolve any and all disputes arising thereunder.
13. Continuance of Hearing — The Court reserves the right to continue the Fairness

Hearing without further written notice.

SO ORDERED this / ST dayFo 2006.

HON. RICHARD G, STEARNS
United States District Judge
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EXHIBIT 1




IN THE UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

JOHN G. KLING, personally and in a
representative capacity for the Joy Global

Retirement Savings Plan f/k/a the

Harnischfeger Industries Employees' Savings

Plan,

Plaintiff : CIVIL ACTION

V. No. 01-11939-MEL

FIDELITY MANAGEMENT TRUST
COMPANY, a Massachusetts corporation;
et al.,

Defendants

ORDER PRELIMINARILY APPROVING SETTLEMENT, APPROVING
AMENDMENT OF COMPLAINT AND CERTIFYING CLASS FOR PURPOSES OF
SETTLEMENT, APPROVING FORM AND MANNER OF NOTICE, AND
SCHEDULING HEARING ON THE FAIRNESS OF SETTLEMENT

The motion of Plaintiff in this action for an Order (1) preliminarily approving the
settlement of the above-captioned action pursuant to the terms and conditions of the Stipulation
of Settlement and Release of Claims (the "Settlement Agreement"), dated March 15, 2006; (2)
permitting the filing for purposes of settlement a Third Amended and Class Action Complaint to
include class action allegations; (3) conditionally certifying a class under Fed. R. Civ. P. 23(a)
and 23(b)(1) and (b)(2) for purposes of settlement; (4) approving the form of Class Notice and
directing the manner of delivery of the same; and (5) scheduling a hearing to consider the
fairness of the Settlement Agreement pursuant to Fed. R. Civ. P. 23(e), having come before the
Court, due notice having been given and the Court having been duly advised in the premises, and
upon consideration of the Settlement Agreement, the motion and memorandum in support
thereof and the exhibits dtached thereto, the pleadings and records on file, and good cause

appearing, it is hereby ORDERED as follows:



4 1. | To the extent not ptherwise defined hegein, ali capitaliz'ed terms shéll have ﬁe
same meaning as used in the Settlement Agreement (attached as Exhibit A).

2. The Court, based upon a review of the record, including the preliminary opinion -
of the Independent Fiduciary (attached as Exhibit 2 to the Settlement Agreement) and the
information provided by the Settling Parties, hereby PRELIMINARILY APPROVES the
Settlement Agreerﬁent as fair, reasonable, and adequate. The Court also preliminarily
determines that (1) the Settlement Agreement is in the best interest of the Plaintiff, the Class (as
defined below), and the Joy Global Retirement Savings Plan (the "Joy Plan"); (2) that the
Settlement Agreement is the product of serious, informed, and extensive arm's-length
negotiations among the Settling Parties; and (3) that the Settlement Agreement is the product of a
genuine controversy regarding the Defendants' compliance (or purported non-compliance) with
their alleged duties under ERISA.

3. The Court hereby APPROVES the filing of the Third Amended and Class Action
Complaint (the "Complaint") (attached as Exhibit 4 to the Seftlement Agreement) to effectuate
the proposed settlement. The Complaint is deemed filed as of this date, and the Clerk is directed
to so enter it on the docket. However, in the event that a final, non-appealable judgment is not
entered approving the Settlement Agreement, the Court will order that the Complaint shall be

stricken.



4, The Court hereby preliminarily APPROVES the maintenance of this action as a
mandatory non-opt-out class action for purposes of settlement pursuant to Fed. R. Civ. P. 23(a)
and 23(b)(1) and (b)(2). The Court hereby CERTIFIES the following Class:

All participants (excluding the Defendants) in the Joy Global Retirement Savings

Plan; the Harnischfeger Industries Employees Savings Plan; the Joy

Technologies, Inc. Savings Plan; the Joy Technologies, Inc. Savings Plan for

Salaried and Hourly Non-Bargaining Unit Employees; or the Joy Technologies,

Inc. Savings Plan for Bargaining Unit Employees (collectively the "Plans"), and

their beneficiaries, for whose benefit any of the Plans acquired or held units in a

fund consisting wholly or primarily of Hamischfeger Industries, Inc. stock during

the period November 1, 1997 to March 31, 2000.

5. The Court preliminarily FINDS that (1) the Class is so numerous that joinder of
all its members is impracticable; (2) there are questions of law and fact common to the Class; (3)
the claims raised by Plaintiff are typical of the claims of the Class; (4) Plaintiff will fairly and
adequately represent the interests of the Class; (5) the prosecution of separate actions by
individual members of the Class would create a risk of inconsistent or varying adjudications with
respect to individual members of the Class that would establish incompatible standards of
conduct for Defendants; (6) the prosecution of separate actions by individual members of the
Class would create a risk of adjudications with respect to individual members of the Class which
would as a practical matter be dispositive of the interests of the other members not party to the
adjudications or substantially impair or impede their ability to protect their interests; and (7)
Defendants have acted or refused to act on grounds generally applicable to the Class, thereby
making appropriate final injunctive relief or corresponding declaratory relief with respect to the
Class as a whole.

6. The Court hercby conditionally APPOINTS Plaintiff John G. Kling as Class

Representative,



7. The Court hereby conditionally APPOINTS the following counsel as Class
Counsel: Gerald S.‘ Walsh and Peter J. Walsh and Walsh & Keating, S.C.; Ellen M. Doyle and
Joel R. Hurt and Malakoff Doyle & Finberg, P.C.; and Robert D, Friedman, Harry S. Miller, and
Matthew J. Tuttle and Burns & Levinson LLP.

8. The form of Class Notice attached as Exhibit 6 to the Settlement Agreement is
hereby APPROVED. Within thirty (30) days after the entry of this Order, Class Counsel shall
arrange to mail the Class Notice by first-class mail, postage prepaid, to each of the individuals
presently known to be included in the Class, as provided by Defendant Fidelity Management
Trust Company ("Fidelity"), and to any additional individuals subsequently to be included in the
Class. Class Counsel will ensure that the Class Notice will be handled in the manner set forth
herein and as required by the Settlement Agreement, and shall file a declaration with the Court
attesting to the mailing of the Class Notice at least seven (7) days prior to the date of the
Settlement Faimess Hearing.

9. In addition to notice by mail, Defendant Joy Global Inc. ("Joy") shall place the
Class Notice on the Joy website, and Fidelity shall place the Class Notice on the participant
website maintained by Fidelity, within thirty (30) days after the entry of this Order; any costs to
be reimbursed from the Settlement Fund. A representative of Joy shall file a declaration with the
Court attesting to the placement of the Class Notice on Joy's website, and a representative of
Fidelity shall file a declaration with the Court attesting to the placement of the Class Notice on
the participant website maintained by Fidelity, at least seven (7) days prior to the date of the
Settlement Fairness Hearing.

10.  The mailing of the Class Notice and the publication of the notice on the Joy
website and the paﬁicipant website maintained by Fidelity directed herein and in the Settlement
Agreement meet the requirements of Fed. R. Civ. P. 23 and due process, constitute the best

4



notice practicable iinder the circumstances, and shall constitute due and sufficient notice to all

Class members.

11. A hearing (the "Settlement Fairness Hearing") pursuant to Fed. R. Civ. P. 23(e) is

hereby SCHEDULED to be held before the Court on [gb L ‘Lﬁ ,2006,at /& AAM

a.m./p.m. in Courtroom No. 8 to make a final determination as to:

a. whether the proposed Settlement Agreement (including, tut not limited to, the
Plan of Allocation) is fair, reasonable, and adequate and in the best interest of the
Plaintiff, Class members, and the Joy Plan;

b. whether this action satisfies the applicable prerequisites for class action treatment
under Fed. R. Civ. P. 23(a) and 23(b)(1) and (b)(2);

c. Class Counsel's application for attomey's fees, reimbursement of litigation costs
and expenses, and incentive payment to Plaintiff John G. Kling;

d. whether the form and manner of notice to the Class, as outlined above, comply
with the requirements of Rule 23 of the Federal Rules of Civil Procedure and due
process, constitute the best notice practicable under the circumstances, and are
due and sufficient notice to all persons entitied to notice of the settlement of this
action;

e. whether the Final Order and Judgment should be entered, whether the action and
each Settling Defendant is dismissed with prejudice, and whether the Released
Claims are all released and discharged as of the Effective Date of the Final Order
and Judgment; and

f to rule upon such other matters as the Settlement Agreement contemplates and the
Court may deem just and proper.

However, if the Settling Parties notify the Court at any time before the Settlement Fajrness
Hearing that one or more of the counditions precedent to the Settlement Agreement have not been
satisfied, then the Court may continue or vacate the Settlement Faimess Hearing as it deems

appropriate.



12.  Any application by Class Counsel for attorney’s fees, reimbursement of litigation
costs and expenses, and an incentive payment to Plaintiff John G. Kling, and all briefs in support
thereof, shall be filed with the Court and served on all Seitling Parties not later than thirty (30)
days prior to the Settlement Fairness Hearing. |

13.  The Court having determined that this action may proceed as a mandatory non-
opt-out class action under Fed. R. Civ. P. 23(a) and 23(b)(1) and (b)(2), the Class shall be bound
by any judgment in this action, subject to the Court's final determination at the Settlement
Fairness Hearing as to whether the action is dismissed with prejudice.

14,  Atthe Seitlement Fairness Hearing, the Court shall consider objections to (1) the
certification of the Class under Fed. R. Civ. P. 23(a) and 23(b)(1) and (b}(2), (2) the Settlement
Agreement, including the Plan of Allocation, 3) any application for an award of attorney's fees
and reimbursement of litigation costs and expenses, (4) any application for an incentive payment
to Plaintiff, or (5) any other matter pertaining to the Settlement Agreement.

15.  No person shall be entitled to object unless he or she serves a written objection in
the form and manner required by this Court and the Class Notice. The objections and any
supporting papers must be mailed, on or before ! ﬁ 50 , 2006, to the address of a Post
Office Box established by Class Counsel for the receipt of objections, such address to be set
forth in the Class Notice. Class Counsel shall be responsible for filing any objections delivered
to the Post Office Box with the Court with service on all counsel of record.

16.  Written objections must contain the objector's name, address, telephone number
and signature (and, if applicable, the name, address and telephone number of his or her attorey)
as well as a detailed statement of the objector's specific objections to any matter before the Court
and the grounds for the objection. Any objection must be accompanied by copies of any
supporting papers or briefs that the objector intends to submit in support of the objection.
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17.  Class members wishing to be heard orally must state their intention to appear at
the Settlement Faitness Hearing in their written objection(s) or in a letter to the Post Office Box
address set. forth-in the Class Notice, with .Class Counsel being responsible for filing. any such. ..
letters delivered to the Post Office Box with the Court with service on all counsel of record.
Such letters must contain the person's name, address, telephone number and signature (and, if
applicable, the name, address and telephone number of his or her attbmey).

18. Any person who fails to file and serve a written objection on or before
M{)‘ %€ __,2006 in the manner required by this Order and the Class Notice shall be deemed
to have waived any objections, and shall be barred from raising such objections in this or any
other litigation or proceeding.

19.  All papers in support of the Settlement Agreement, including any responses to
objections, shall be filed with the Court and served on opposing counsel on or before

) Q;Ag [ﬁ , 2006. There shall be no reply briefs.

20. Pending final determination of whether the Settlement Agreement should be
approved, the Plaintiff, the Class members and any other person or entity purporting to act on
their behalf, and the Joy Plan are hereby BARRED AND ENJOINED from instituting or
prosecuting any action that asserts any Released Claim against any of the Released Parties (as
those terms are defined in the Settlement Agreement), Until further Order of this Court, all
proceedings are stayed subject to final approval. Nothing in this paragraph shall be construed to
prevent a member of the Class from presenting objections to this Court regarding the Settlement
Agreement in accordance with the terms of this Order and the Class Notice.

21.  In the event that the Settlement Agreement is terminated pursuant to its terms, or
is not approved in all material respects by the Court, or is reversed, vacated, or modified in any
material respect by the Court or any other court, this Order shall be deemed vacated. In that

]



event, ech party to the Settlement Agreement shall be restored to his, her, or its respective
position as it existed prior to the execution of the Settlement Agreement, without prejudice to the
Plaintiff's subsequent right to seek, or the Defendants' right to oppose, class certification.

22.  The Court hereby retains jurisdiction over this action and the parties to this action
for all matters relating to this action, including, but not limited to, all matters relating to the
administration, interpretation, and enforcement of the Settlement Agreement and this Order.

23. The Court may, for good cause, extend any of the deadlines set forth in this Order

or adjourn or continue the Settlement Fairness Hearing without further notice to the Class.

SO ORDERED.
DATED: 5122]00 Wm
Boston, Massachusetts HON. MORRIS E. LASKER

United States Senior District Judge



EXHIBIT J




UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

ARTHUR STEIN, EDWIN HUMPHRIES, DAVID)
BAILEY, and ROBERT MACCINI, on behalfof )
the Employee Investment Plan of Stone & Webster )
Incorporated and Participating Subsidiaries, and on )
behalf of its participants, and on behalf of the
Employee Stock Ownership Plan of Stone &
Webster Incorporated and Participating
Subsidiaries, and on behalf of its participants,

Plaintiffs,
C. A. No. 0I-cv-10500 WGY
H. KERNER SMITH, DONNA R. BETHELL,
J. ANGUS McKEE, DAVID N. McCAMMON,
EDWARD J. WALSH, PETER M. WOOD, and
PETER EVANS,

Defendants.

N Nt e gt Nt Nt Nt S Nt ! N Nt Nt ewt et “wt “wt

ORDER PRELIMINARILY APPROVING PROPOSED
SETTLEMENT, APPROVING FORM AND DISSEMINATION OF CLASS
NOTICE, AND SETTING DATE FOR HEARING ON FINAL APPROVAL
This litigation involves ¢laims for alleged violations of the Employee Retirement Income
Security Act of 1974, as amended, 29 U.S.C. §§1001, et seq. ("ERISA"), with respect to the
Employee Investment Plan of Stone & Webster Incorporated and Participating Subsidiaries (the

"EIP") and the Employee Stock Ownership Plan of Stone & Webster Incorporated and

Participating Subsidiaries (the "ESOP") (collectively the "Plans").!

! Capitalized and italicized terms not otherwise defined in this Order shall have the same
meaning as ascribed to them in the Settlement Agreement.
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Presented to the Courr for preliminary approval is a settlement of the Action as against all
Defendants. The terms of the Settlement are set out in a Class Action Settlement Agreement
dated ﬂ‘? J/ 2005 (the “Settlement Agreement").

Upon reviewing the Settlement Agreement, it is hereby ORDERED, ADJUDGED AND
DECREED as follows:

1. Class Certification. On September 15, 2004, the Court certified this Action as a
class action, pursuant to Fed. R. Civ. P. 23(a) and 23(b)(1) on behalf of all participants of the EIP
and the ESOP between January 22, 1998 and May 8, 2000 (the "Class"). Excluded from the
Class are Defendants herein, directors of Stone & Webster, members of their Immediate
Families, and the heirs, successors or assigns of any of the foregoing.

2, Preliminary Findings Regarding Proposed Settlement. The Court
preliminarily finds that (i) the proposed Settlement resulted from extensive arm's-length
negotiations, (ii) the Settlement Agreement was executed only after counsel for Named Plaintiffs
had conducted extensive discovery, (iii) counsel for Named Plaintiffs have concluded that the
Settlement Agreement is fair, reasonable and adequate, and (iv) the Serrlement evidenced by the
Settlement Agreement is sufficiently fair, reasonable and adequate to warrant sending notice of
the Setrlement to the C:Iass. Py f H

3. Fairness Hearing. A hearing is scheduled for 2005 (the "Fairness
Hearing") to determine, among other things:

a. Whether the Sertlement should be approved as fair, reasonable and adequate;

b. Whether the litigation should be dismissed with prejudice as to the Defendants

pursuant to the terms of the Setrlement;
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c. Whether the Class Notice, Summary Notice and notice methodology implemented
pursuant to the Settlement Agreement (i) constituted the best practicable notice, (ii) constituted
notice that was reasonably calculated, under the circumstances, to apprize members of the Class
of the pendency of the litigation, their right to abject to the Settlement, and their right to appear at
the Fairness Hearing, (iii) were reasonable and constituted due, adequate and sufficient notice to
all persons entitled to notice and (iv) met all applicable requirements of the Federal Rules of
Civil Procedure, and any other applicable law;

d. Whether the Directions to Directed Trustee/Record Keeper and Plan of
Allocation should be approved;

e. Whether the application for attorneys' fees and expenses filed by Class Counsel
should be approved; and

f. Whether the application for compensation for Named Plaintiffs should be
approved.

4, Class Notice and Summary Notice. The Parties have presented to the Court a
proposed form of Class Notice, which is appended hereto as Exhibit A. With respect to such
form of Class Notice, the Court finds that such form fairly and adequately (a) describes the terms
and effect of the Settlement Agreement and of the Sertlement, (b) notifies the Class concerning
the proposed Directions to Directed Trustee/Record Keeper and Plan of Allocation, (c) notifies
the Class that Class Counsel will seek an award of attorneys' fees not to exceed 33% of the
Settlement Amount and for reimbursement of nontaxable costs of litigation to be paid out of the
Settlement Fund, (d) notifies the Class that Named Plaintiffs may apply to the Court for

compensation of up to $10,000 each to be paid out of the Setrlement Fund, (¢) gives notice to the
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Class of the time and place of the Fairness Hearing, and (f} describes how the recipients of the
Class Notice may object to any of the relief requested.

4. The Parties have proposed the following manner of communicating the notice to
members of the Class, and the Court finds that such proposed manner is the best notice
practicable under the circumstances, and directs that Lead Counsel shall:

a. By no later than 10 days after the entry of this Order, cause the Class Notice, with
such non-substantive modifications thereto as may be agreed upon by the Parties and presented
to the Court, to be mailed, by first-class mail, postage prepaid, to the last known address of each
Person within the Class who can be identified by reasonable effort. The Defendants and
Consolidated SWINC shall use commercially reasonable efforts to assist Lead Counsel in
promptly obtaining the names and last known addresses of the members of the Class.

b. By no later than 10 days after the entry of this Order, cause the Class Notice to be
published on the website identified in the Class Notice.

c By no later than 17 days after the entry of this Order, cause a Summary Notice in
the form attached hereto as Exhibit B, with such non-substantive modifications thereto as may be
agreed upon by the Parties and presented to the Court, to be published on at least one occasion
in the Boston Globe, the Denver Post and the Houston Chronigle.

d. At or before the Fairness Hearing, Lead Counsel shall file with the Court a proof
of timely compliance with the foregoing mailing and publication requirements.

5. Objections to Settlement. Any member of the Class who wishes to object to the
fairness, reasonableness or adequacy of the Settlement, to the Directions to Directed
Trustee/Recordkeeper and Plan of Allocation, to any term of the Settlement Agreement, to the

proposed award of attorneys' fees and expenses, or to any request for compensation for the
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Named Plaintiffs may file an objection. An objector must file with the Court a statement of his
or her objection(s), specifying the reason(s), if any, for each such objection made, including any
legal support and/or evidence that such objector wishes to bring to the Court's attention or
introduce in support of such objection. The objector must also mail copies of the objection and
all supporting law to Lead Counsel and to Defendants' Counsel as specified in the Class Notice
by no later than seven (7) days before the date of the Fairness Hearing. 1f an objector hires an
attorney to represent him, her, or it for the purposes of making such objection pursuant to this
paragraph, the attorney must both effect service of a notice of appearance on counsel set forth in
the Class Notice and file it with the Court by no later than seven (7) days before the date of the
Fairness Hearing. Any member of the Class or other Person who does not timely file and serve
a written objection complying with the terms of this paragraph shall be deemed to have waived,
and shall be foreclosed from raising, any objection to the Settlement, and any untimely objection
shall be barred.

6. Appearance at Fairness Hearing. Any objector who files and serves a timely,
written objection in accordance with paragraph 5 above may also appear at the Fairness
Hearing either in person or through counsel retained at the objector's expense. Objectors or their
attorneys intending to appear at the Fairness Hearing must effect service of a notice of intention
to appear setting forth, among other things, the name, address, and telephone number of the
objector (and, if applicable, the name, address, and telephone number of the objector's attorney)
on Lead Counsel and Defendants’ Counsel as specified in the Class Notice and file it with the
Court by no later than seven (7) days before the date of the Fairness Hearing. Any objector who
does not timely file and serve a notice of intention to appear in accordance with this paragraph

shall not be permitted to appear at the Fairness Hearing, except for good cause shown.
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7. Notice Expenses. The expenses of printing and mailing and publishing all
notices required hereby shall be paid from the Settlement Fund as provided in Section 8.1 of the
Settlement Agreement.

8. Service of Papers. Lead Counsel and Defendants' Counsel shall promptly
furnish each other with copies of any and all objections that come into their possession.

9. Use of Order. This Order shall not be construed or used as an admission,
concession, or declaration by or against Defendants of any fault, wrongdoing, breach, or liability.
This Order shall not be construed or used as an admission, concession, or declaration by or
against Named Plaintiffs or the Class that their claims lack merit or that the relief requested in
the Action is inappropriate, improper or unavailable; or as a waiver by any party of any
arguments, defenses, or claims he, she, or it may have in the event that the Settlement Agreement
is terminated.

10.  Continuance of Hearing. The Court reserves the right to continue the Fairness

Hearing without further written notice.

SO ORDERED this@{ day ofﬂ%__, dal

United States District Qourt
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